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In the Court of Appeals of the District of Columbia. 


No. 2751. 


United States ex Relatione John W. Dwiggins, Appellant, 


vs. 

Thomas Ewing, Commissioner of Patents. 


a Supreme Court of the District of Columbia. 

At Law. No. 57147. 

United States ex Relatione John W. Dwiggins, Relator, 

vs. 

Thomas Ewing, Commissioner of Patents, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Petition for Mandamus. 

Filed August 7, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. 57147. 

United States ex Rel. John W. Dwiggins, Relator. 

vs. 

Thomas Ewing, Commissioner of Patents. 

To the Honorable Justices of the Supreme Court of the District of 
Columbia: 

Your petitioner, John W. Dwiggins, resident of Muncie, County 
of Delaware, State of Indiana, shows: 

1. That on or about the 17th day of September 1909, he filed an 
application for patent for an improvement in Wire Fence Machines, 
which bears Serial Number 518,291. 

1—2751a 
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2. Your petitioner further shows, that subsequent to filing of 
the application for patent above identified, it became involved in an 
interierence with an application for patent, filed by Reid, Reid, and 
Kelley, on or about the 29th day of May, 1905, which application 
bears Serial Number 202,966, which interference was declared on 
or about the 19lh dav of July 1910, and is identified as Interference 
No. 32,183. 

3. Your petitioner also shows that after various proceedings had 
in the United States Patent Office, the taking of testimony on behalf 
of each of the respective parties to said interference and the hearing 
before the Examiner of Interferences therein, the Examiner of In¬ 
terferences rendered a decision on or about the 28th day of May, 

1914. awarding priority of invention of the subject matter 
2 of counts 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 14, 17, 18, 19, 27, 
28, 29. 31 and 38 to Pettis A. Reid, Walter Y. Reid and 
Janies Kelley, the senior party, and the subject matter of counts 9, 
13. 15. 13. 21, 22, 23, 24. 25* 26, 30, 32, 33, 34, 35. 36 and 37 to 
John W. Dwiggins, your petitioner, and set June 17th 1914 as the 


limit of appeal. 

4. Your petitioner shows that on or about the 8th day of June 
1914. The Honorable Thomas Ewing, Commissioner of Patents, 
contrary to the statutes and rules of practice of the 1 atent Office, 
issued an order in the above entitled interference, vacating the 
judgment of the Examiner of Interferences in favor of Dwiggins, 
except as to count 15, directing “that if Dwiggins appeals from the 
judgment in favor of Reid. Reid and Kelley, the appeal be dis¬ 
missed/' and further directing that “If Reid. Reid and Kelley take 
no appeal, at the expiration of the limit of appeal the applications 
and the interference record will be remanded to the primary ex¬ 
aminer to reject all claims contained in the Dwiggim application 
embodied in the machine referred to on the ground that he is 
barred by public use or sale more than two years prior to the thing 
of his application; and to reject such claims of Reid. Reid and Kel¬ 
ley as may be barred or anticipated by the public use or sale of the 
Dwiggins machine/' copy of said order being hereto attached and 
made a part hereof. 

5. Your petitioner shows that on the 17th dav of June. 191 1, 
within the limit of anpeal set by the Examiner of Interferences, he 
filed an appeal as provided by Section 4909 Revised Statutes, with 
the requisite fee to the Board of Examinem-in-Chief in the United 
States Patent Office, from that part of the decision of 'he Examiner 
of Interference* awarding prioritv of invention of the subiect mat¬ 
ter of counts 1. 2. 3. 4. 5.6. 7. 8. 10. 11. 12. 14. 17. 18. 19, 

3 27. 28. 29. 31 and 38 to Pe ; d. Reid and Kelley, and subse¬ 

quently received notice that tbe appeal was set down for 
hearing on the 22nd dav of September 1914. 

6. Your petitioner shows that he filed and argued on the 26th day 
of June. 1914. before the Hon. Thomas Ewing. Commissioner of 
Patents, in ner-on. a motion to set a*ide the above described order of 
June 8th 1914, vacating the judgment in favor of your petitioner 
and directing that his appeal, if fded, be dismissed, a copy of which 
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motion is filed herewith, and that under date of June 30th 1914, 
the Commissioner of Patents rendered a decision denying said mo¬ 
tion, copy of said decision being attached and made a part hereof. 

7. Your petitioner shows that on the 30th day of June 1914, the 
lion. Thomas Ewing, Commissioner of Patents, entered an order in 
the hereinbefore mentioned interference, directing the Examiner of 
Interferences to amend his judgment of awarding priority of in¬ 
vention as to counts 9 and 10 of said interference to Reid, Reid and 
Kelley instead of John IV. Dwiggins, your petitioner, copy of which 
is filed herewith and made a part hereof, and under date of July 7th 
1914, the Examiner of Interferences amended his decision accord¬ 
ing to said order, copy of which is filed herewith and made a part 
hereof. 

(S. Your petitioner also shows that under date of July 27th 1914, 
the Examiners-in-Chief. dismissed said appeal from the decision of 
the Examiner of Interferences, according to the order of the Com¬ 
missioner of Patents of .Tune 3th 1914, copy of said paper being 

filed herewith and made a part hereof. 

Your petitioner shows that the actions of the Commissioner of 
Patent* in entering said orders of June 8th 1914 and June 

4 30th 1914. and in dismissing your petitioner’s appeal from 
the decision of the Examiner of Interferences to the Board 

of Examiners-in-Chief. are illegal, contrary to law. not in accordance 
with any statute or rule duly and legally enacted by any authority 
whatsoever, and in fact in direct contravention to sections 4904, 
4909. 4910 and 4911. as amended by Act of February 9th 1893, 

Section 9. of the Revised Statutes. 

Your petitioner shows that as a result of said orders, he is deprived 
of his statutory right of appeal to the Examiners-in-Chief. Commis¬ 
sioner of Patents and Court of Appeals of the District of Columbia, 
respectively, on the question of priority of invention, and that that 
question has not been and cannot be finally determined under the 
procedure followed in this interference. 

Your petitioner avers that he is, in fact, without remedy either in 
law or equity, except by writ of mandamus, and your petitioner 
prays that the Honorable Commissioner of Patents be directed by 
writ of mandamus of this Court, to at once vacate said orders of June 
8th 1914 and June 30th 1914, and to reinstate said appeal to the 
Examiners-in-Chief. 

Second, that the Honorable Commissioner of Patents he directed 
to proceed according to law and statute, and according to the Patent 
Ofiiee Rules duly made by said Commissioner, under the authority 
and advice of the Secretary of Interior, and that the inteiference 
and application files be forwarded to the Examiners-in-Chief for 

hearing on appeal by your petitioner. 

Third, that an order of this Court be made and issued to the said 
Commissioner of Patents, to show cause why the pra\er 

5 herein should not he granted, and why he should not proceed 
in the manner provided by the Statutes and Rules for the 

consideration of your petitioner’s application for Letters Patent and 

for the conduct of said interference. 

This petition is based upon the copies of the orders and various 
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others of the papers hereto attached, upon the interference record 
and files in this behalf, full copies of which will he produced at the 
hearing. 

JOHN W. DWIGGINS, 

By GEORGE T. BEAN, 

Attorney. 


State of Indiana, 

County of Delaware, ss: 

John W . Pwiggins, the foregoing petitioner, being duly sworn, 
deposes and says that he lias read the foregoing petition ; that he is 
familiar with the various facts and circumstances of the said inter¬ 
ference and the progress thereof; and that the foregoing petition is 
true except as to matters therein stated on information and belief, 
and as to those matters he believes it to he true. 

JOHN W. DWIGGINS. 

Subscribed and sworn to before me, thi< 4th dav of August, 1914. 
[seal.] ROBERT MILLER, 

Notary Public. 

My commission expires May 27, 1917. 

6 M. S. D. 

In the LTiited States Patent Office. 

Dwiggins 

vs. 

Reid, Reid and Kelley. 

Order. 

Wire Fence Machines. 

Application of John W. Dwiggins, filed Sept. 17, 1909, No. 
518,291. 

Application of Pettis A. Peid, Walter V. Reid and James Kelley, 
filed May 29, 1905, No. 262,966. 

Messrs. La Porte & Bean, for Dwiggins. 

Messrs. Dowell & Dowell for Reid, Reid and Kelley. 

The Examiner of interferences ha< called my attention to the 
fact that in his opinion a statutory bar exists to the grant of a patent 
to either party for claims corresponding to certain counts of the 
Interference and to the grant of a patent to Dwiggins for claims 
corresponding to certain other counts. 

In support of his claim of priority Dwiggins has presented proofs 
of the building, sale and use. in the year' 190:1 t<> 1909. of a ma¬ 
chine embodying all of the issues respecting which judgment has 
l>een rendered in his favor, excepting count 15. 

Upon the proofs here presented, Dwiggins can reverse the judg- 
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ment rendered against him only by establishing an appeal that the 
counts as to which priority was awarded to Reid, Reid and Kelley 
were embodied in this machine. 

7 As this machine was not changed after the year 1905, ex¬ 
cept to put it back into its earlier form, Rwiggins can not 

establish right to any count in this interference other than count 15, 
without establishing at the same time according to his own con¬ 
tention and that of his counsel, a public use or sale antedating the 
tiling of his application by more than two years. Rwiggins’ posi¬ 
tion in this interference, therefore, is based upon an oath attached 
to his application, which is false in so far as it affects 1 1 is rights in 
this interference other than to count 15. 

This proceeding being based, so far as his rights are concerned, 
upon a false oath, he is not entitled to an award of priority, ex¬ 
cepting as to count 15. 

The judgment in favor of Rwiggins, excepting as to count 15, is 
vacated. 

% 

Tt is directed that if Rwiggins appeals from the judgment in favor 
of Reid. Reid and Kelley, the appeal he dismissed. 

If Reid. Reid and Kelley take no appeal, at the expiration of the 
limit of appeal the applications and the interference record will be 
remanded to the primary examiner to reject all claims contained in 
the Rwiggins application embodied in the machine referred to on 
the ground that he is barred bv public use or sale more than two 
years prior to the filing of his application: and to reieet such claims 
of Reid. Reid, and Kelley as may he barred or anticipated by the 
public use or sale of the Rwiggins machine. 

THOMAS EWING. 

Commissioner. 

June 8, 1914. 

8 In the United States Patent Office. 

Rocket No. 32,183. 

In re Interference 
John W. Rwiggins 


vs. 

Reid, Reid & Kelley. 

Subject : Wire Fence Machines. 

Motion to Set Aside Order of Commissioner. 
lion. Commissioner of Patents. 

Sir: And now comes John W. Rwiggins, by his attorneys La 
Porte Bean, and moves that the order dated June 8th 1914 and 
issued by the Honorable Commissioner be set aside for the following 
reasons: 

The order is inequitable in that it vacates the judgment in favor 
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of Dwiggins except as to count 15, without the opportunity of either 
of the parties to the interference being heard and deprives Dwiggins 
of his statutory right of appeal. 

Further, this order vacating judgment in favor of Dwiggins, is 
based on an alleged false oath. Attention is directed to the fact that 
Reid, Reid and Kelley swore falsely in making their application 
oath, this being admitted in their brief on final hearing. Attorneys 
for Reid, Reid and Kelley in their brief on page 29, admit that 
claims corresponding to counts 24, 25 and 20, were embodied in 
machines which they had invented and patented as illustrated in 
patent No. 721.095. and that such “machines were in public use in 
and prior to 19027’ This admission of attorneys for Reid, Reid and 
Kelley is supported by the testimony of Walter Reid and other 
witnesses on their behalf, and it is contended that the Commissioner 
should have remanded the files to the Primarv Examiner in 
9 view of the false oath of Reid. Reid and Kelley, with instruc¬ 
tions to reject said claims 24, 25 and 20 and counts that are 
directed to the same subject-matter on the ground that they have 
been in pnhb r » n<e more t^an two vears nrior to the date ' f their 
application: that is, to apply the same principles and proceed in the 
same manner against Reid, Reid, and Kelley as he does against 
Dwiggins. 

Th is order is a Do inequitable in that it attempts to deny Dwiggins’ 
right to appeal and still permits Reid, Reid and Kelley to take their 
sueee«sivp nnneah if desired. 


In addition, this order is premature for two reasons, first, that the 
proceeding is not properly before the Honorable Commissioner for 
a judgment a< to the standing of the parties thereto, no anneal hav¬ 
ing been heard by the Honorable Examiners-in-Chief and no ap¬ 
peal having been taken to the Commissioner of Patents in person, 
in accordance with the usual practice in the Office, and second, that 
the attempted final disposition of this proceeding on the question of 
an alleged public use of one of the parties before the final determi¬ 
nation of the question of priority of invention, is contrary to the 
long established rules of practice of the Patent Office as laid down 
by the decisions of the various Commissioners and of the Court of 
Appeals in the District of Columbia, and might tend or result in 
the issuance of a patent to a party who is not the first inventor of 
the subject-matter. 

Respectfully submitted, 

JOHN W. DWIGGINS, 

By-, 


June 16th, 1914. 


) 

His Attorneys. 


< 
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10 S. E. T. 

In the United States Patent Office. 

Patent Interference, No. 32,183. 

Dwiggins 

vs. 

Reid, Reid and Kelley. 
Order. 

Wire Fence Machines. 


Application of John W. Dwiggins, filed September 17, 1909, No. 
518,291. 

Application of Pettis A. Reid, Walter V. Reid, and James Kelley, 
filed May 29, 1905, No. 262,966. 

Messrs. La Porte & Bean for Dwiggins. 

Messrs. Dowell & Dowell for Reid, Reid and Kelley. 


uy attention has been directed by the Examiner of Interferences 
to the fact that counts 9 and 16, awarded to Dwiggins on May 28, 
1914, should have been awarded to Leid, Keid anti ivelley, and that 
counts 24, 25 and 26, which are awarded to Dwiggins, are, by admis¬ 
sion on page 29, of the brief fiied by Reid, Reid and Keiiey before 
the examiner of interferences, not patentable to Reid, Reid and 
Kelley, even though they might overcome the award to Dwiggins. 

The Examiner of Interferences should amend his judgment by 
awarding priority as to counts 9 and 16 to Reid, Reid and Kelley 
instead of l)wi;gins, and the appeal heretofore taken by Dwiggins 
may be amended to include these two counts, but the appeal when 
so amended*.-hall be subject to my order of June 8, 1914. 

In all further proceedings in the office the admission in Reid, 
Reid and Kelley’s brief respecting counts 24, 25 and 26 will 
11 be given due weight. It is noted, however, in view of the 
suggestion of counsel for Dwiggins that Reid, Reid and 
Kellev have sworn falsely that these counts were introduced by 
amendment and have never been sworn to. 

THOMAS EWING, 

Commissioner. 


June 30, 1914. 
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Address only The Commissioner of Patents, Washington. 
C. 

Letter No. —. 

E. E. G. 

Department of the Interior, 

United States Patent Office, 

Washington, July 1, 1914. 

Intf. No. 32,183. 

In the Matter of the Interference of 


Dwiggins 

vs. 

Reid. Reid & Kelley. 


Motion. 


You are hereby informed that the decision of the Comimssioner 
on the above motion is ms follows: 

The motion is denied. 

THOMAS EWING, 

Commissioner. 

June 30th, 1914. 


By direction of the Commissioner. 
Very respectfully, 


W. F. 
F. 


WOOLARD, 

Chief Clerk. 


John W. Dwiggins, c/o La Porte & Bean, Woollier Bldg., 

III. 


Peoria, 


13 Final hearing January 20, 1914. 0. E. F. 

In the United States Patent Office. 

Patent Interference No. 32,183. 

Dwiggins 


vs. 


Reid, Reid and Kelley. 

Wire Fence Machines. 

Application of John W. Dwiggins, filed Sept. 17, 1909, Serial No. 
518,291. 

Application of Pettis A. Reid, Walter Y. Reid, and James Kelley, 
filed May 29, 1905, Serial No. 262,966. 
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Messrs. La Porte & Bean, attorneys for Dwiggins. 

Messrs. Dowell & Dowell, attorneys for Reid, Reid and Kelley. 

Amended Decision. 

The attention of the Commissioner of Patents having been di¬ 
rected to the fact that, in my opinion, an error was made in the 
award of counts 9 and 16 of the above interference, he has issued an 
order directing that the judgment entered May 28, 1914, be 
amended, and that the same be awarded to Reid, Reid and Kelley. 

The judgment of May 28, 1914, is therefore hereby modified to 
the extent that counts 9 and 16 are hereby awarded to Pettis A. 
Reid, Walter V. Reid and James Kelley, the senior party. 

H. E. STAUFFER, 
Examiner of Interferences . 

July 7, 1914. 


14 E. L. L. 

Appeal No. 7265. 

U. S. Patent Office, July 27, 1914. 

Before the Examiners-in-Chief, on Appeal. 

In the Matter of the Interference Between the Application of John 
W. Dwiggins, Filed September 17th, 1909, Serial No. 518,291, 
and the Application of Pettis A. Reid, Walter V. Reid and James 
Kelley, Filed May 29, 1905, Serial No. 262,936, Interference No. 
32,183. 


Improvement in Wire Fence Machines. 

Messrs. La Porte & Bean, attorneys for Dwiggins. 

Messrs. Dowell & Dowell, attorneys for Reid, Reid and Kelley. 

The appeal by Dwiggins in this case is dismissed in accordance 
with the direction of the Commissioner embodied in his Order of 
June 8th 1914. 

The notice setting a hearing of this appeal for September 22, 
1914, is hereby canceled. 

FRANK C. SKINNER, 

T. G. STEWARD. 

Examiners-in-Chief. 


15 Rule to Show Cause. 

Filed August 7, 1914. 

******* 

Upon consideration of the Petition for Mandamus, in the above 
entitled cause, it is this 7th day of August 1914, ordered by the 

2—2741a 
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Court that the respondent herein, show cause, if he has any, on the 
21st day of August, 1914, at the hour of ten o’clock, A. M., why a 
writ of manadnnis should not issue as prayed in said petition pro¬ 
vided a copy of this order and of said petition he served upon re¬ 
spondent on or before the 14th day of August 1914. 

ASHLEY M. GOULD, Justice. 


Answer of Defendant to Rule. 
Filed August 21, 1914. 


To the Honorable Justices of the Supreme Court of the District of 

Columbia: 

The respondent, Thomas Ewing, Commissioner of Patents, para¬ 
graph for paragraph to the order to show cause win a writ of man¬ 
damus should not issue and in answer to relator’s petition, says, 
upon information and belief: 

I, 11 and 111. Respondent admits the allegations of paragraphs 
I, II and 111 of the petition. 

IV. Despondent admits that an order was issued on the 8th day 
of June, 1914, a copy ot which is attached to the petition, referred 
to in paragraph IV, but respondent denies that said order was issued 
“contrary to the statutes and rules of practice of the Patent Office.” 
The respondent has no knowledge of any statute or rule prohibiting 
the issuing of such an order by the Commissioner of Patents 
16 in an interference proceeding when his attention has been 
called thereto by the examiner of interferences under Pule 
126, but on the contrary respondent avers that such order is in ac¬ 
cordance with the practice indicated by said Rule and that full au¬ 
thority for such action is also to be found in Pule 212 of the Pules 
of Practice of the Patent Office. 

\ , VI, \ 11 and \ ill. Respondent admits that the allegations of 
paragraphs V, VI, VII and V111 are true. 

IX. Respondent further denies that the issuing of the orders of 
June 8, 1914 and June 30, 1914. and directing that the examiners- 
in-chief dismiss petitioner's appeal from the examiner of inter¬ 
ferences was illegal, contrarv to law or in contravention to Sections 
4904, 4909. 4910, and 4911. P. S. 

X. Respondent further denies that petitioner is deprived of any 
statutory right of appeal to the examiners-in-chief, Commissioner of 
Patents and Court of Appeals of the District of Columbia on the 
question of priority of invention. 

Respondent states as a matter of law that there can lie no inter¬ 
ference in respect to subject-matter for which each party is not right¬ 
fully an applicant for a patent. As there is no lawful interference 
existing which involves the counts enumerated in paragraphs 3 and 
7 of the petition, petitioner lias no statutory right of appeal on the 
question of priority of invention. Further proceedings as to such 
claims should be ex parte as directed by the order of the Commis¬ 
sioner of Patents of June 8, 1914. 
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Respondent further states that the petitioner is not entitled to any 
remedy denied by said order of June 8, 1914 for the reason that it 
conclusively appears from the record in said interference, 
17 from the argument of counsel presented on behalf of peti¬ 
tioner and particularly from petitioner's own testimony 
therein that the oath forming a part of petitioner’s application was 
false in that it stated that the invention covered by said claims had 
not been in public use for more than two years prior to the filing of 
his said application. But for said false oath the application never 
could have been received hy the Patent Office, and no interference 
could have been declared thereon. It is submitted, therefore, that it 
was not only within the power of the Commissioner of Patents but 
his duty to refuse further inter partes proceedings hy petitioner by 
appeal or otherwise as he did in his said order of June 8, 1914. 

Defendant further answering denies each and every allegation 
contained in the said bill of complaint not herein and hereby well 
and sufficiently denied, traversed and avoided or confessed. All of 
which matters and things, he is willing to prove as to your Honors 
may seem meet, and prays to be hence dismissed with his reasonable 
costs and charges in his behalf wrongfullv sustained. 

THOMAS EWING, 

Commissioner of Patents. 

August 19, 1914. 

M. E. PORTER, 

Attorney for Defendant. 

District of Columbia, ss: 

T do solemnly swear that I have read the annexed answer by me 
subscribed and know the contents thereof; and that the statements 
of facts therein made as upon personal knowledge are true, and 
tho^e made as upon information and belief, I believe to be true. 

THOMAS EWING. 


IS Subscribed and sworn to before me this 19th day of 

AugUSt, 1914. _ ___ 

[seal.] GEORGE II. BRADDOCK, 

Notary Public, D. C. 

Motion for Judgment. 

Filed September 2, 1914. 

******* 

To the Honorable Justices of the Supreme Court of the District of 
Columbia: 

And now comes the relator bv George T. Bean, his attorney, and 
moves the Court for judgment for a peremptory writ of mandamus 
against the respondent, notwithstanding the return of the respond- 

ent herein. GEORGE T. BEAN. 

Attorney for Relator. 
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Service of the above motion for judgment and receipt of a copy 
thereof, is hereby acknowledged this 2nd day of September, 1914. 

M. E. PORTER, 
Attorney for Respondent. 

Supreme Court of the District of Columbia. 

Saturday, October 10th, 1914. 

Session resumed pursuant to adjournment, lion. Wendell P. 
Stafford, Justice presiding. 

******* 

This cause came on to be heard upon the motion for judgment 
for a peremptory writ of mandamus against the respondent, not¬ 
withstanding the return of the respondent herein. Whereupon, the 
petition, rule to show cause and answer thereto being now 

19 submitted to the court after argument thereon by attorneys 
of record for the respective parties, it is considered that the 

prayers of said petition be, and the same are hereby, denied, the rule 
to show cause discharged and the petition dismissed. Further that 
the defendant recover of the petitioner his costs of defense to be 
taxed bv the Clerk and have execution thereof. 

Notice of Appeal and Waiver of Citation. 

Filed October 19, 1914. 

******* 

The clerk of the Supreme Court of the District of Columbia will 
please enter an appeal to the Court of Appeals of the District of 
Columbia. 

GEORGE T. BEAN, 

Attorney for Relator. 

H. 

Service of the above notice of appeal and receipt of a copy thereof 
acknowledged, and notice oi appeal by citation waived this 19th day 
of October, 1914. 

R. F. WHITEHEAD, 
Attorney for Respondent. 

Memoranda. 

October 19, 1914.—Bond for costs on appeal fixed at $100. 

October 30, 1914.—Appeal bond signed and filed. 

20 Assignment of Errors. 

Filed October 19, 1914. 

******* 

And now comes the relator and assigns the following errors in the 
action and proceedings of the Supreme Court of the District of Co¬ 
lumbia, in the above entitled cause. 




THOMAS EWING, COMMISSIONER OF PATENTS. 


13 


The Court erred: 

T. In denying relator’s petition for a writ of mandamus. 

IT. In holding that the Commissioner of Patents had the power 
and the right to vacate the decision of the Examiner of Interferences 
in interference 32.183. 

TTT. In holding that the Commissioner of Patents had the power 
and the right to direct that the relator’s appeal to the Board of Ex- 
aminers-in-Chief from the decision on priority of invention by the 
Examiner of Interferences be dismissed. 

TV. In holding that the Commissioner of Patents had the power 
and right to make a finding on the question of Public use on testi¬ 
mony taken on the question of priority of invention, and having 
the counts of interference 32.183 as the issue. 

V. Tn holding that the Commissioner of Patents had the power 
and the right to remand the files in interference 32.183, to the 
Primary Examiner for a finding on the question of Public Use prior 
to the final determination of the question of priority of invention in 
said interference. 

VI. Tn not holding that the order of the Commissioner of Patents 
dated June 8, 1014. was illegal, and contrary to law. and particu¬ 
larly sections 4004. 4000. 4010. and 4011 (as amended February 9. 

1893), Bevised Statutes, and not in accordance with any law 
21 dulv or legallv enacted bv anv authoritv whatsoever. 

i. 1 • t t # 

VII. Tn not holding that the dismissal of the relator’s 
appeal to the Board of Examiners-in-Chief. on the question of pri¬ 
ority of invention, was illegal, contrary to law, and not in accord¬ 
ance with any law. duly or legally enacted by any authority what¬ 
soever. 

VIII. Tn not directing the Commissioner of Patents to vacate his 
orders dated June 8. 1914, and June 30. 1914. respectively and to 
reinstate the appeal of the relator, to the Board of Examiners-in- 
Chief. 

TX. Tn not directing the Commissioner of Patents to permit the 
relator to prosecute appeals on the question of prioritv in view of 
the failure of the Commissioner to suspend proceedings before the 
decision by the Examiner of Interferences on the question of 
prioritv. 

X. Tn no+ holding that the Commissioner of Patents violated Pule 
123 of the Pules of Practice in the United States Patent Office. 

Wherefore the relator mravs that the iudgment of the Supreme 
Court of the District of Columbia be reversed with costs, and that the 
cause be remanded with directions to vacate the order dismissing 
the petition for a writ of mandamus, and to issue in lieu thereof an 
order sustaining the pravers of the petition and directing the issue 
of a writ of mandamus as praved. 

CxEOPOE T. BEAN, 

Attorney for Relator. 

.Service of the foregoing assignment of errors, and receipt of a 
copv thereof, acknowledged this 19th dav of October. 1914. 

P. F. WHITEHEAD, 
Attorney for Respondent. 
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UNITED STATES, ETC., VS. THOMAS EWING, ETC. 
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* 


Designation of Record. 

Filed October 31, 1914. 

* * * * * 


* 


The Clerk of the Supreme Court of the District of Columbia will 
please prepare certified transcript of record to be filed in the Court 
of Appeals of the District of Columbia. This record should contain 
the following: 

Petition of relator and attached exhibits. 

Rule to show cause. 

Answer to the rule to show cause. 

Motion for judgment. 

Transcript of Clerk’s minutes showing decision of Court and order 
to dismiss petition. 

Appeal. 

Assignment of errors. 

Designation of record. 

Very respectfully, 

WM. S. HODGES, 

Of Counsel for Relator. 


23 Supreme Court of the District of Columbia. 

United States of America, 

Disfrief of Columbia , ss: 

T. John R Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22. both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of thi® trnnscript. in cause N°. 57147 at T aw. wherein United 
State® ex rel John AV. Dwi.ggins is Relator and Thomas Ewing. Com¬ 
missioner of Patent® is Respondent, as the same remains upon the 
file® and of record in said Court. 

Tn testimony whereof. I hereunto subscribe mv name and afiFix 
the «e r >] of said Cmirt. at the City of Washington, in said District, 
this Ifith day of Noyemher, 1914. 

[Seal Supreme Court of the District of Columbia."| 

JOHN R. YOUNG, Clerk, 

Enforced on coyer: District of Columbia Supreme Court. No. 
9751. T r»?tod Sbate® ex relatione John W. Dwiggins. appellant, vs. 
Th^ma® Ewinm Commissioner of Patents. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 17. 1914. Henry W. Hodges, clerk. 








